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program, an 8(a) contractor must per-
form certain percentages of work with
its own employees. These percentages
and the requirements relating to them
are the same as those established for
small business set-aside prime contrac-
tors, and are set forth in §125.6 of this
title.

(b) A Participant must certify in its
offer that it will meet the applicable
percentage of work requirement. SBA
will determine whether the firm will be
in compliance as of the date of award
of the contract for both sealed bid and
negotiated procurements.

(c) Indefinite quantity contracts. (1) In
order to ensure that the required per-
centage of costs on an indefinite quan-
tity 8(a) award is performed by the
Participant, the Participant must dem-
onstrate semiannually that it has per-
formed the required percentage to that
date. For a service or supply contract,
this does not mean that the Partici-
pant must perform 50 percent of the ap-
plicable costs for each task order with
its own force, or that a Participant
must have performed 50 percent of the
applicable costs at any point in time
during the contract’s life. Rather, the
Participant must perform 50 percent of
the applicable costs for the combined
total of all task orders issued to date
at six month intervals.

Example to paragraph (c)(1). Two task or-
ders are issued under an 8(a) indefinite quan-
tity service contract during the first six
months of the contract. If $100,000 in per-
sonnel costs are incurred on the first task
order, 90% of those costs ($90,000) are in-
curred for performance by the Participant’s
own work force, and the second task order
also requires $100,000 in personnel costs, the
Participant would have to perform only 10
percent of the personnel costs on the second
task order because it would still have per-
formed 50% of the total personnel costs at
the end of the six-month period ($100,000 out
of $200,000).

(2) Where there is a guaranteed min-
imum condition in an indefinite quan-
tity 8(a) award, the required perform-
ance of work percentage need not be
met on task orders issued during the
first six months of the contract. In
such a case, however, the percentage of
work that a Participant may further
contract to other concerns during the
first six months of the contract may
not exceed 50 percent of the total guar-
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anteed minimum dollar value to be
provided by the contract. Once the
guaranteed minimum amount is met,
the general rule for indefinite quantity
contracts set forth in paragraph (c)(1)
of this section applies.

Example to paragraph (c)(2). Where a con-
tract guarantees a minimum of $100,000 in
professional services and the first task order
is for $60,000 in such services, the Participant
may perform as little as $10,000 of the per-
sonnel costs for that order. In such a case,
however, the Participant must perform all of
the next task order(s) up to $40,000 to ensure
that it performs 50% of the $100,000 guaran-
teed minimum ($10,000 + $40,000 = $50,000 or
50% of the $100,000).

(3) The applicable SBA District Di-
rector may waive the provisions in
paragraphs (c)(1) and (c)(2) of this sec-
tion requiring a Participant to meet
the applicable performance of work re-
quirement at the end of any six-month
period where he or she makes a written
determination that larger amounts of
subcontracting are essential during
certain stages of performance, provided
that there are written assurances from
both the Participant and the procuring
activity that the contract will ulti-
mately comply with the requirements
of this section. Where SBA authorizes a
Participant to exceed the subcon-
tracting limitations and the Partici-
pant does not ultimately comply with
the performance of work requirements
by the end of the contract, SBA will
not grant future waivers for the Partic-
ipant.

§124.511 How is fair market price de-
termined for an 8(a) contract?

(a) The procuring activity determines
what constitutes a ‘‘fair market price”’
for an 8(a) contract.

(1) The procuring activity must de-
rive the estimate of a current fair mar-
ket price for a new requirement, or a
requirement that does not have a satis-
factory procurement history, from a
price or cost analysis. This analysis
may take into account prevailing mar-
ket conditions, commercial prices for
similar products or services, or data
obtained from any other agency. The
analysis must also consider any cost or
pricing data that is timely submitted
by SBA.
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(2) The procuring activity must base
the estimate of a current fair market
price for a requirement that has a sat-
isfactory procurement history on re-
cent award prices adjusted to ensure
comparability. Adjustments will take
into account differences in quantities,
performance, times, plans, specifica-
tions, transportation costs, packaging
and packing costs, labor and material
costs, overhead costs, and any other
additional costs which may be appro-
priate.

(b) Upon the request of SBA, a pro-
curing activity will provide to SBA a
written statement detailing the meth-
od it has used to estimate the current
fair market price for the 8(a) require-
ment. This statement must be sub-
mitted within 10 working days of SBA’s
request. The procuring activity must
identify the information, studies, anal-
yses, and other data it used in making
its estimate.

(c) The procuring activity’s estimate
of fair market price and any supporting
data may not be disclosed by SBA to
any Participant or potential con-
tractor.

(d) The concern selected to perform
an 8(a) contract may request SBA to
protest the procuring activity’s esti-
mate of current fair market price to
the Secretary of the Department or
head of the agency in accordance with
§124.505.

§124.512 Delegation of contract ad-
ministration to procuring agencies.

(a) SBA may delegate, by the use of
special clauses in the 8(a) contract doc-
uments or by a separate agreement
with the procuring activity, all respon-
sibilities for administering an 8(a) con-
tract to the procuring activity except
the approval of novation agreements
under 48 CFR 42.302(a)(25).

(b) This delegation of contract ad-
ministration authorizes a contracting
officer to execute any priced option or
in scope modification without SBA’s
concurrence. The contracting officer
must, however, notify SBA of all modi-
fications and options exercised.
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§124.513 Under what circumstances
can a joint venture be awarded an
8(a) contract?

(a) General. (1) If approved by SBA, a
Participant may enter into a joint ven-
ture agreement with one or more other
small business concerns, whether or
not 8(a) Participants, for the purpose of
performing one or more specific 8(a)
contracts.

(2) A joint venture agreement is per-
missible only where an 8(a) concern
lacks the necessary capacity to per-
form the contract on its own, and the
agreement is fair and equitable and
will be of substantial benefit to the 8(a)
concern. However, where SBA con-
cludes that an 8(a) concern brings very
little to the joint venture relationship
in terms of resources and expertise
other than its 8(a) status, SBA will not
approve the joint venture arrangement.

(b) Size of concerns to an 8(a) joint ven-
ture. (1) A joint venture of at least one
8(a) Participant and one or more other
business concerns may submit an offer
as a small business for a competitive
8(a) procurement so long as each con-
cern is small under the size standard
corresponding to the SIC code assigned
to the contract, provided:

(i) The size of at least one 8(a) Partic-
ipant to the joint venture is less than
one half the size standard cor-
responding to the SIC code assigned to
the contract; and

(ii)(A) For a procurement having a
revenue-based size standard, the pro-
curement exceeds half the size stand-
ard corresponding to the SIC code as-
signed to the contract; or

(B) For a procurement having an em-
ployee-based size standard, the pro-
curement exceeds $10 million;

(2) For sole source and competitive
8(a) procurements that do not exceed
the dollar levels identified in para-
graph (b)(1) of this section, an 8(a) Par-
ticipant entering into a joint venture
agreement with another concern is
considered to be affiliated for size pur-
poses with the other concern with re-
spect to performance of the 8(a) con-
tract. The combined annual receipts or
employees of the concerns entering
into the joint venture must meet the
size standard for the SIC code assigned
to the 8(a) contract.
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